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HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT ON ORIGINAL APPEAL. 
 

District :   Sonitpur.  
 

IN THE COURT OF THE CIVIL JUDGE  AT TEZPUR. 
 

Present : Sri P.C. Kalita, AJS, 
 

     Friday the    27th  day of June,  2014. 
 

   TITLE APPEAL NO. 33 of 1996 
 

1. Musstt Saira Banu, 
    W/0 Late  Allauddin,  

2. Musstt Kaliman Nessa, 

    D/0 Late  Allauddin 
3. Md. Nasaruddin,  

    S/0 Late  Allauddin 
   All are residents of Garowanpatty,  

Ward No. 10, Tezpur town, PO & PS Tezpur, 
Dist. Sonitpur(Assam). 

          ...     Appellants. 
 

    -versus - 
1. Smti Pratima Dey     

    W /O Late Subodh Dey, 
2. Sri Raju Dey     

    S/O Late Subodh Dey, 
3. Smti Mamoni Dey,     

    D/O Late Subodh Dey, 

 All are residents of Garowanpatty,  
Ward No. 10, Tezpur town, PO & PS Tezpur, 

Dist. Sonitpur(Assam).   …..  Respondents. 
  

     
   

 This appeal coming on for final hearing  or having been 
heard on 8th  day of May, 27th May, 2014.  

 
 

Mr. S. Misra,  
Advocate    .... ...  For the appellants. 

 
 

 

Mr. T.K. Maitra , Advocate    ....        For the respondents. 
 

 
 And having stood for consideration this day, the 27th   

 
June, 2014 the Court delivered the following Judgment : -  
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J   U   D  G  M   E  N  T 
 

1.  At the very outset, it is mentioned that this 

appeal has arisen out of Title Suit No 58 of 1991 which 

was dismissed and counter-claim of the defendant was 

decreed by the learned Sadar Munsiff at Tezpur on 31-08-

1996. Against the said Judgment and  Decree dated 31-

08-1996 passed by the learned Sadar Munsiff, Tezpur, the 

appellant-plaintiff preferred the present appeal before this 

Court which was also dismissed vide order dated 23-08-

2001. Thereafter, against the Judgment and Decree dated 

23-08-2001 passed by this Court in Title Appeal No. 33 of 

1996, the plaintiff/appellant has preferred a RSA No. 14 of 

2002 before the Hon'ble Gauhati High Court and the 

Hon'ble Gauhati High Court was pleased to set aside the 

Judgment and Decree dated 23-08-2001 passed by this 

Court, and the appeal is remanded to this Court for 

deciding the same afresh on the basis of evidence on 

record adduced by the parties. Hence, this fresh 

Judgment.      

 

2.  This first appeal has been preferred by the 

appellants/plaintiffs against the Judgment and Decree 

dated 31-08-1996 passed by the   learned Sadar Munsiff, 

Tezpur in Title Suit No.  58 of 1991 whereby the suit was 

dismissed on contest and decreed the counter claim of the 

defendants.     

 
3.  For better understanding the issues arisen in 

the present appeal, the facts of the case may be 

summarized as follows : 

  This is a suit for permanent and perpetual 

injunction, restraining and prohibiting the defendants, 
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their men, servants, agents and associates from entering 

into and from making any construction over the suit land, 

more fully described in the schedule of the plaint.      

 

  The appellant/plaintiff's case, in brief, is that 

they got the suit land measuring 3.66 m in breadth (north 

to south), in eastern side 31.32 m (east to west in length), 

house, structures, latrine etc. covered by PP No. 458/215 

under Dag No. 1551 (615) of Ward No.10 of Tezpur town 

under Mahabhoirab Mouza by inheritance from their 

forefathers which have been in continuous peaceful 

possession of the plaintiffs from the time of their fore-

fathers. It has further been pleaded that that the 

defendants threatened the plaintiffs and took 

forciblepossession of the suit land and started to construct 

the house and structure thereon illegally, on 25-11-1991, 

though in an earlier suit instituted by them, being TS No. 

22 of 1984, a compromise decree was earlier passed in 

their favour declaring their right to posses the land. The 

plaintiff’s therefore, prayed for permanent and perpetual 

injunction as mentioned.      

 

4.  The Respondents-defendants contested the suit   

by filing written statement and counter-claim.   

 

  The defendants in their written statement 

contended, inter-alia, that there is no cause of action for 

the suit; that the suit is not maintainable; the suit is bad 

for principle of waiver, acquiescence and estoppel and that 

the suit is bad for non-joinder of necessary parties and 

mis-joinder of unnecessary parties and that the suit is 

barred by limitation. Further, the defendant categorically 
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denied the averments of the Plaint.  

 

The main contention of the defendants is that 

the plaintiffs have never in possession of the suit land by 

constructing houses and structure thereon from the time 

of husband of plaintiff No.1, Allauddin. That the 

compromise petition dated 24-1-91 in connection with TS 

No. 22/84 filed on 24-01-91 with the defendant Rambha 

Devi by the plaintiff in respect of land measuring 3.66 m x 

31.32 m. along with the structure and building is not 

bounded by the defendant as defendants were not party to 

that suit and it is cunning plan of the plaintiffs to grab the 

defendant’s land.  

Another main contention of the defendants is 

that the plaintiffs are neither owners nor possessors prior 

to institution of this suit in respect of the suit land, houses 

and structures thereon. The husband of the defendant 

No.1 and father of defendant Nos. 2 and 3 Late Subodh 

Ch. Dey purchased a plot of land measuring 7 lessas out of 

4 kathas 18 lessas covered by Dag No. old 1551/new 

625/595 of PP No. old 458/new 205/209 situated at 

Tezpur town under Mahabhoirab Mouza with an old house 

20’ length x 12’ breadth of CI sheet roof with kutcha 

latrine from Md. Akbar Sai, S/O Late Raja Sai represented 

by Md. Jamaluddin and Md. Tamaluddin, son of Late Raja 

Sai, on 22-03-85, by executing Deed No. 1546 in the year 

1985. Thereafter, they purchased another plot of land 

measuring 5 lessas out of 4 kathas 18 lessas covered by 

aforesaid dags and pattas of the same place from minor 

Md. Akbor Sai represented by guardian Md. Jamaluddin Sai 

by registered sale deed No. 761 in the year 1989 on 24-

04-90. The possession of the said purchased land was 
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delivered just after the sale and the father and husband of 

defendants, late Subodh Ch. Dey and defendant No. 2 took 

delivery of possession of the said land, and since after 

delivery of possession they have been possessing the said 

land peacefully after mutation, paying land revenue 

regularly.  

On 17-02-1992, prior to institution of this suit, 

plaintiff illegally encroached upon some portion of the land 

illegally dispossessed the defendants from two rooms 

belonging to the defendants measuring 10’ x 10’, made of 

pucca walls and kutcha latrine over the land. The above 

covered plot of land measuring more or less 8 lessas land 

belongs to the defendants, on the other hand, plaintiffs 

had vacated their land in their possession in favour of 

Rambha Devi in TS No. 22/84 by way of compromise.          

 

5.  Under the above circumstances, the defendants   

counter-claims for decree declaring right, title and interest 

over the suit land in favour of the defendants by evicting 

the plaintiffs from the suit land by demolishing newly 

constructed houses and to deliver khas possession over 

the suit land to defendants with the prayer to dismiss the 

suit of the plaintiffs.   

 

6.   Appellants-plaintiffs also filed written statement 

against the counter-claim, denying all allegations of the 

defendants. The Plaintiffs further contended that the 

defendants are bounded by the order and Judgment of 

Hon’ble Assistant District Judge, Tezpur passed in Title 

Suit No. 22/84 and defendants had full knowledge of 

above Title Suit as they were taking interest at that time. 

Plaintiff also in their counter-claim, challenged the land of 
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defendants measuring 4 kathas 18 lessas of aforesaid dag 

and patta. That the sale of land is illegal and void. Further 

plaintiffs prayed in their written statement of counter-

claim to dismiss the counter-claim of defendants with 

compensatory costs.      

 

7.  Upon pleadings of both the parties, the 

following issues have been settled : 

1. Whether the plaintiffs’ suit is 

maintainable in its present form? 

2. Whether there is any cause of action for 

the suit? 

3.   Whether the suit is barred by limitation? 

4.  Whether the suit is bad for non-joinder   

necessary party and joinder of 

unnecessary party? 

5.  Whether the defendants threatened the 

plaintiffs on 25-11-1991 to forcibly 

construct house and structures on the 

suit land?  

6.   Whether the plaintiffs are entitled to the     

decree of permanent injunction? 

7.   Whether the defendants are parties to 

the suit No. TS 22/84 and are bound by 

the compromise decree thereof? 

8. Whether the defendants were 

dispossessed on and from 17-02-1992 

from plot of land measuring 8 lessas 

covered by Dag No. old 1551/new 

626/595 of PP No. old 458/new 205/209 

of Tezpur town Part III and construct a 

thatched house consists of 3 rooms 
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measuring 27½’ x 8½’ illegally?      

9. Whether the defendants are entitled to the 

decree if riught, title and interest  over 

the suit land? 

10. Whether the defendants are entitled to 

decree of eviction of the plaintiffs and 

delivery of khas possession of the suit land 

by demolishing the newly constructed house 

thereon? 

11. Whether the registered sale deeds No 

1546 for the year 1985 and 761 for the year 

1989 of Tezpur Sub-Registry Office are null, 

void and inoperative in law?     

12. To what other relief, the parties are 

entitled?  

8.    The learned Munsiff upon appreciation of the 

evidence on record and hearing both the parties, 

dismissed the suit and decreed the counter-claim of 

defendants declaring right, title and interest over the suit 

land of defendants and delivered khas possession by 

demolishing the newly constructed house by evicting the 

plaintiffs from the defendant’s land.    

9.   Being aggrieved by and dis-satisfied with the 

Judgment and decree passed by the trial court, the 

plaintiffs preferred this appeal.  

 

10.  Learned advocate for the appellants submitted 

that Exhibit Ka and Kha, Sale Deeds executed and 

registered by minor Akbar Sai and Jamal Uddin are void 

and illegal and inoperative in law, in view of the provisions 

of Section 359, 360 and 361 of Mahomedan Law, Md. 

Jamal Uddin has no right to alienate the share of minor 
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Akbar Sai. Learned advocate also submitted that the 

defendants can not have better title than what vendor 

had. An undivided share of co-sharer may be a subject 

matter of sale, but possession can not be handed over to 

the vendee unless the property is partitioned by metes and 

bounds amicably and through mutual settlement or by a 

decree of the Court. Learned advocate further submitted 

that there is no pleading relating to adverse possession by 

the defendants either in the written statement or in the 

plaint. In support of his submissions, learned advocate has 

placed reliance upon the following decisions :- 

1. AIR 1971 SC 2184,  

2. AIR 1996 SC 1003, 

3. AIR 2009 SC  2735 and 

4. AIR 1972 SC  2299. 

 Per Contra, learned advocate for the respondents 

argued that plaintiffs have no physical possession over the 

suit land and as such, they can not claim the decree of 

permanent injunction. Learned advocate also submitted 

that the defendants have duly purchased the suit land vide 

sale deeds Ext. Ka and Kha and since the date of 

purchasing, they have been in possession over the suit 

land, mutated their names in the records of right and they 

have been also paying land revenue. So, the suit may be 

decreed in favour of the defendants. 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF. 

 

11. I have carefully perused the entire case 

records, evidence, both oral and documentary, available 

on record. Heard the argument advanced by learned 

advocates of both sides.  
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   Now, let us examine the evidence on record to 

decide the case at hand.    

Issue No. 1. 

  Whether the plaintiffs’ suit is maintainable in its 

present form? 

11.  The plaintiffs pleaded that they have been 

possessing the suit land by constructing house and 

structure since the time of their forefathers without any 

disturbance. The Title Suit being No. 22 of 1984 was 

compromised between the plaintiffs and Rambha Devi and 

others and since then the defendants have been 

threatening the plaintiffs to take forcible possession over 

the suit land and to construct house and structure thereon. 

Thus, it appears that the plaintiffs’ peaceful possession has 

been threatened by the defendants and the defendants 

forcibly tried to construct the house over the suit land. 

Therefore, I found that the suit is maintainable in its 

present form. Hence, this issue is decided in affirmative 

and  in favour of the plaintiffs.  

Issue No. 2. 

   Whether there is any cause of action for the 

suit? 

12.      The plaintiffs pleaded that they have been 

possessing the suit property from the time of their 

forefathers. The defendants on 28-11-91 threatened to 

enter into the land of plaintiffs to construct house and 

structures thereon. On the other hand, the defendants 

contended that the suit property is their purchased land 

and they have been possessing the suit properties since 

the date of their purchase. On 17-02-1992 the plaintiffs 

illegally encroached upon the half portion of the suit land 
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and dispossessed the defendants from 2 rooms measuring 

10’ x 10’ made of pucca wall and katcha latrine on the suit 

land.  

   A cause of action is a bundle of essential facts. 

In the present case, the plaintiffs claim right to possess 

the suit land and the defendants denial to plaintiff’s right, 

arises a cause of action which requires judicial 

determination.  

   Thus, it appears that there is cause of action for 

the suit. Therefore, this issue is decided in the affirmative 

and in favour of the plaintiffs. 

     

Issue No. 3. 

   Whether the suit is barred by law of limitation? 

13.  The plaintiffs pleaded that the defendants had 

been threatened the plaintiffs to take forcible possession 

of the suit land and to construct house and structure 

thereon illegally by use of force. The defendants on 25-11-

1999 threatened the plaintiffs that they shall forcibly made 

construction over the suit land and accordingly tried to 

stock sand, bricks etc. and the plaintiffs also pleaded that 

they had inherited the suit land from their forefathers and 

they have been in khas possession of the suit land. 

   It appears that on 28-11-1991 while the 

defendants threatened to enter into the land of the 

plaintiffs to construct house and structures thereon, the 

right to sue accrued by the plaintiffs from that date. The 

plaintiffs instituted this suit on 28-11-1991 in the court of 

learned Sadar Munsiff at Tezpur.  

   Thus, it is seen that the suit is within the 

prescribed period of limitation. Hence, this suit is not 

barred by law of limitation. This issue is decided in the 
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negative and in favour of the plaintiff.  

Issue No. 4. 

Whether the suit is bad for non-joinder of    

necessary party and joinder of unnecessary party? 

14.  This is a suit for permanent and perpetual 

injunction.  The plaintiffs pleaded that the defendants have 

been threatened to their peaceful possession over the suit 

land who have no right to possess the suit property. In a 

suit for permanent and perpetual injunction, the other co-

pattadars are not the necessary parties in this suit for 

injunction. 

   Hence, this issue is decided in the negative and 

in favour of the plaintiffs.  

 

Issue No. 5 and 6. 

5. Whether the defendants threatened the 

plaintiffs on 25-11-1991 to forcibly construct house and 

structures on the suit land? 

6. Whether the plaintiffs are entitled to the 

decree of permanent injunction? 

15.  Both the issues are analogous and therefore,  

they are taken together for discussion. 

  The plaintiffs in their plaint pleaded that they 

have been residing in the schedule land described in the 

plaint in continuous peaceful possession since the time of 

their fore-fathers and they acquired the suit land by way 

of inheritance. The defendants have been threatening to 

plaintiffs to take forcible possession over the suit land and 

on 25-11-91 threatened the plaintiffs that they shall 

forcibly make construction of house over the said land and 

also threatened to gather sand, brick etc. over the said 

land.  
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  Plaintiff No.1 - Smti Saira Banu in her 

deposition as PW 1 stated that the suit land was out of 4 

kathas 18 lessas of land measuring 31.32 m x 3.66 m 

under PP NO. 458 Dag No. 1551. This PW 1 also stated 

that she had filed Title Suit No. 22/84 in respect of 4 

kathas 18 lessas of land   against Smti Rombha Devi and 

others in the Court of Assistant District Judge at Tezpur 

being No. TS No. 22/84 (Ext. 1) which ended on 

compromise between the parties. She also stated that the 

deed of compromise was prepared. Before filing 

compromise, the then Assistant District Judge visited the 

land and the land was demarcated and accordingly, the 

suit land was handed over to her (plaintiff NO.1) and the 

rest portion of land was handed over to Rambha Devi and 

Krishna Sarma.  

  During cross-examination, this PW 1 stated that 

the entire land possessed by her was given to Rambha 

Devi, her house was demolished as per the terms of the 

said compromise arrived at in TS No. 22/84. Thereafter, 

she shifted to the northern side and took possession of two 

rooms having no roofs and then she erected 3 roomed 

thatched house on the suit land. The house in the 

possession of Joakir is in the name of her late husband. 

She also stated that after the compromise, she got 31 

metre of land, whereas compromise petition marked as “X” 

(Ext. 1(3)) shows that the plaintiffs will get 3.66 x 31.32 

meter of land. PW 1 also stated that Raja Sai has land of 4 

kathas 18 lessas under suit dag and patta and Raja Sai’s 

portion was separated and she has no interest and 

connection with the land of Raja Sai. PW 1 also stated that 

she applied for Municipality holding in respect of the suit 

land, but not allotted to her.  
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  PW 2, Abdul Kalam, in his deposition stated that 

the plaintiffs shifted to the vacant land in possession of the 

defendants after compromise with Rambha Devi. PW 2 

further stated that he does not know as to against whom 

the plaintiffs had dispute over this suit land. He does not 

know as to who had in the disputed land. There is a 

carpenter over the suit land, he added.   

  PW 3, Tulan Sarmah, Oversheer of Municipal 

Board of Tezpur, stated that at present holding No. 2259 is 

in the name of Abdul Kalam and that holding was in the 

name of Ramjan Sai, Md. Raja Sai and Ali Raja Sai etc.  

  From the evidence of these two witnesses and 

Ext.1 – Compromise decree of TS NO. 22/84, between the 

plaintiffs and Rambha Devi, it is seen that before 

compromise the land, the then Assistant District Judge 

visited the suit land and after settlement a portion of suit 

land was given to the plaintiff and rest to Rambha Devi on 

07-03-99 vide Ext. 1(3). As a result of compromise of TS 

No. 22/84, the PW 1 erected room and thatched house to 

the northern side and she got only 31 m land. PW 2 also 

supported about the shifting of PW 1 to the vacant land of 

defendant after compromise.  

  On the contrary, the plaintiffs in their plaint, 

averred that she got her land by way of inheritance and 

has been in peaceful possession since the time of their 

forefathers. Prior to that Allauddin, husband of the PW 1, 

was in possession of the land by constructing houses 

thereon. This PW 1, in her examination-in-chief stated the 

aforesaid facts but in her cross-examination admitted that 

after the compromise decree passed, in TS NO. 22/84, she   

shifted her house to the vacant land of the northern side. 

This fact is also supported by PW 2.  
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    In the premises aforesaid, the evidence of PW 1 

is found to be full of contradictions. It also appears that 

the defendants are not party to the Title Suit No. 22/84, 

which was disposed of on compromise following the terms 

and conditions of that suit.      

    In view of the above discussions, it appears that 

on the alleged date of occurrence i.e. 25-11-91, the 

plaintiffs were not threatened by the defendants to 

construct house and structure over the suit land. Hence, 

both the issues are decided in the negative. 

Issue No. 7. 

  Whether the defendants are parties to the suit 

No. TS 22/84 and are bound by the compromise decree 

thereof? 

16.       Exhibit 1 is the record of Title Suit No. 22/84. 

Ext. 1(3) is the compromise petition in TS No. 22/84 in 

which the plaintiff and defendant Rambha Devi, Krishna 

Sarmah put their signatures vide Ext. 1(4), 1(5) and 1(6) 

respectively.  Upon perusal of the case record, the said 

exhibits, it appears that both the parties have settled the 

matter on compromise as per terms and conditions of the 

petition. Ext. 1 does not show that the defendants 

(respondents herein) are the parties to that suit. On the 

other hand, PW 1 in her cross-examination, specifically 

stated that she did not file the TS No. 22/84 against the 

defendants in that suit as because, they were not in the 

disputed land. On perusal of these exhibits and Ext. 2, it 

transpires that the suit land in the present suit is a part of 

the suit land in TS NO. 22/84 as they were not a party to 

this suit. The defendants are not bound by the 

compromise decree passed in TS NO. 22/84. So, this issue 

is decided in the negative and against the plaintiffs.   
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Issue Nos. 8,9 and 11.      

    8. Whether the defendants were dispossessed on 

and from 17-02-1992 from the plot of land measuring 8 lessas 

covered by Dag No. old 1551/new 626/595 of PP No. old 

458/new 205/209 of Tezpur town Part III and constructed a 

thatched house consists of 3 rooms measuring 27½’ x 8½’ 

illegally? 

   9. Whether the defendants are entitled to the 

decree of right, title and interest over the suit land? 

   11. Whether the registered sale deeds No 1546 for 

the year 1985 and 761 for the year 1989 of Tezpur Sub-

Registry Office are null, void and inoperative in law?   

17.  All the three issues are inter-related and for the 

sake of convenience, taken together for discussion.  

  The defendants in their counter claim contended 

that the husband (Late Subudh Dey) of the defendant No.1    

purchased 7 lessas of land vide Exhibit Ka, and defendant No. 2 

purchased 5 lessas of land vide Exhibit Kha by registered sale 

deeds being No. 1546/1985 and 761/1989, executed by Akbar 

Sai, the minor, and Jamal Uddin, who represented as guardian 

of minor Akbar Sai. DW 1, Smti Pratima Dey, stated that the 

suit land has been mutated in the name of her husband Late 

Subodh Dey. Ext. Ga is the Jamabandi. The defendants have 

been paying land revenue. Ext. Gha, Gha (1), Gha(2) and Gha 

(3) are the land revenue paying receipts. DW 1 further deposed 

that after purchase of the land, described in the schedule, the 

defendants have been in possession and they are residing over 

the suit land by constructing houses thereon. The mutation of 

the suit land was done in favour of late Subudh Dey and Sri 

Rajendra Dey.    

  

   PW 1 and PW 2 in their respective depositions 

stated that Akbar Sai and Jamulddin are the sons of Raja Sai.
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   The plaintiffs claimed that the defendants have 

no right, title and interest and possession over the suit 

land as because, the defendants claiming their title over 

the suit land by virtue of the Sale Deeds i.e. Ext. Ka and 

Kha which are void, illegal and inoperative in the eye of 

law. 

  The plaintiffs pleaded that at the time of 

execution of the two sale deeds i.e. Ext. Ka and Kha, by 

Akbar Sai and Jamal Uddin, brother of Akbar Sai, Akbar 

Sai was a minor.    

    The PW 1 in her cross-examination stated that 

Raja Sai had land in the suit dag and patta and the same 

was separate and she (PW 1) is not interested and 

connected in the lands of Raja Sai.     

    So, the plaintiffs can not take the plea of the 

validity of the said sale deeds with which they are not 

interested and the land mutated in the sale deeds to which 

they are not connected, and therefore, the plaintiffs can 

not take the help of these two sale deeds inorder to 

establish their right, title and interest over the suit land.  

   On the other hand, DW 1 clearly stated that 

PW 1 trespassed into the two roomed house without roof 

and katcha latrine on the suit land on 17-02-1992 illegally 

and by force. DW 2 and DW 3 had supported the 

possession of the defendants over the suit land prior to the 

filing of this suit, even the PW 2 supported the above 

statement of DWs. 

  DW 4, official witness from Tezpur Sub-Registry 

Office, has proved the sale deeds as Exhibit Ka and Kha. DW 5 

and DW 6 are  the  scribes of  the  said  deeds,  exhibits  Ka  
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and Kha respectively and they have proved the said deeds.  

           

   Admittedly, Akbar Sai, a vendor of Ext. Ka and 

Kha, represented by his elder brother Jamal Uddin, was a 

minor at the time of execution and registration of the said 

two sale deeds in favour of late husband of defendant No.1 

and defendant No. 2.  

Mahomedan Law- Guardian of the Property of a 

minor. 

“359. Legal Guardians of Property. – The following 

persons are entitled in the order mentioned below to be 

guardians of the property of a minor (z) :-  

 (1) the father; 

 (2) the executor appointed by the father’s will ; 

 (3) the father’s father ; 

 (4) the executor appointed by the will of the father’s 

father.”   

 

Section 362. Alienation of immovable property by 

legal guardian. -  A legal guardian of the property of a 

minor (s. 359) has no power to sell the immovable 

property of the minor except in the following cases, 

namely, (1) where he can obtain double its value ; (2) 

where the minor has no other property and the sale is 

necessary for his maintenance ; (3) where there are debts 

of the deceased, and no other means of paying them; (4) 

where there are legacies to be paid, and no other means 

of paying them; (5) where the expenses exceed the 

income of the property; (6) where the property is falling 

into decay; and (7) when the property has been usurped, 

and the guardian has reason to fear that there is no 

chance of fair restitution (g).   
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  A legal guardian has no power to sell a minor’s 

property unless the property is in a bad state and must be 

disposed of to avoid loss. If the minor has more than one 

property there must be justification to sell a particular 

property.  

  In view of the above provisions of law, it is seen 

that Jamal Uddin, who, claims to be a guardian of minor 

Akbar Sai of Ext. Ka and Kha is not a legal guardian to 

alienate immovable property (i.e. landed property of Ext. 

Ka and Ext. Kha) of the minor Akbar Sai.   

  From Ext. Ka (7 lessas of land is shown to be 

sold) and Kha (5 lessas of land is shown to be sold), two 

sale deeds, it appears that the suit land that the 

defendants claim to have been purchased, were the joint 

and undivided property of minor Akbar Sai and Jamal 

Uddin and they owned and possessed half (6 lessas of 

land) undivided share each, all the two properties. Jamal 

Uddin, a vendor, being a co-sharer, could not have 

delivered possession of the said property till the property 

is partitioned by metes and bounds by parties amicably or 

through the intervention of the court according to their 

share.  

  The defendants did not acquire title to any 

defined share in the said property and was not entitled to 

joint possession from the date of their purchase.  

   In this connection the decision AIR 2009 SC 

2735 placed by the learned advocate for the appellant may 

be referred, wherein in para 17 stated as follows :     

  “17. “In view of the aforesaid position there 

could be no dispute with regard to the fact that an 

undivided share of co-sharer may be a subject matter of 

sale, but possession can not be handed over to the vendee 
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unless the property is partitioned by metes and bounds 

amicably and through mutual settlement or by a decree of 

the Court.” 

  In view of the aforesaid position, it appears that 

the sale deeds, Exhibit Ka and Exhibit Kha, are itself void, 

inoperative and null and void and also the possession of 

the defendants over the suit land by virtue of these two 

sale deeds are found to be unlawful possession.  

  Hence, these three issues are decided in the 

negative and against the defendants.   

Issue Nos. 10. 

    Whether the defendants are entitled to decree 

of eviction of the plaintiffs and delivery of khas possession 

of the suit land by demolishing the newly constructed 

house thereon?  

      

18.  In view of the above discussions and decisions 

made in Issue Nos. 8, 9 and 11, I found that the 

defendants are not entitled to decree for eviction of the 

plaintiffs and delivery of khas possession of the suit land 

by demolishing the newly constructed house thereon.  

  Therefore, this issue is decided in the negative 

and against the defendants. 

  

Issue No. 12.  

   To what other relief, the parties are entitled? 

 

19.   In view of the above discussions and decisions 

made in issue Nos. 5,6, 8, 9 and 10, it is held that the 

appellants/plaintiffs and respondents/defendants are not 

entitled to get any relief as prayed for.  
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20.  In the light of above discussions and decisions, 

this appeal is partly allowed. The decree passed by the 

learned Munsiff No.1, Sonipur, Tezpur on 31-08-1996 in 

TS No. 58 of 1991 dismissing the plaintiff’s suit is upheld 

and decreeing the counter-claim of the defendants is set 

aside.  

 Counter-claim of the defendant is dismissed. 

 Both the parties will bear their own cost.    

 Prepare a decree accordingly.   

 The appeal is disposed of on contest 

accordingly. 

  

21. Send down the record of the case/suit to the 

learned Court below along with a copy of this judgment. 

 

 Given under my hand and seal of this Court on 

this 27th  day of June, 2014.     

 

       (P.C. Kalita) 

                                            Civil Judge, 
      Sonitpur::Tezpur. 

 

 

Dictated and corrected by me. 

 

 

        (P.C. Kalita) 

         Civil Judge, 
     Sonitpur:: Tezpur. 

      

 

Transcribed by me.  

 

(R. Hazarika),  

Steno. 


